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Walter E. Rusinek
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Julv 1, 2011

Mr, Mark Leary

Acting Director

California Resources and Recyeling
1G0T | Street

Sacramento, CA 958172

Re:  Comments an the 2G11 LEA-Approved Permit for the Proposed Gregory Canyon
Landfill (No. 37-AA-0032)

Dear Mr. Leary:

These comments are provided on behall of the Pala Band of Mission Indians (“Pala
Band™) 10 urge CalRecyle to object to the solid waste facility permit ("SWFEFP™) for the proposed
Gregory Canyon Landfill approved by the San Diego County of Environmental Health acting as
the local enforcement ageney ("LEA™). The SWFP was forwarded to the CalReeyele in April.

The Pala Band has strongly opposed issuance of an SWFP for the proposed landfill for a
number of years. And though changes have been made to the proposed project over that period,
the proposed landfill still would destroy undeveloped Gregory Canyon, threaten the San Luis
Rey River and the aquiters that supply water tor local residents and downstream municipalities,
including the City of Qceanside, and desecrate Gregory Mountain (Chok'la} and Medicine Rock,
two sites considered sacred by Native Americans. The proposed landfill also would destroy
critical habitat for cndangered and sensitive species, result in the “1ake™ of those species, and
generate severe traffic and salety problems alonyg the narrow, winding and already heavily
utilized State Route 76 ("SR 76™). Placing the proposed landfill in this rural area also would
destroy the acsthetic appeal of the Gregory Canyon area.

Given these impacts and the significant and unmitigable impacts of the proposed project
identified in the Final Enovironmental Impact Report (“FEIR™} and the Revised FEIR
(collectively, the “RFEIR™). there are no overriding considerations which support its approval,
That is why the project is opposcd by all 19 Native American Tribes in San Dicgo County,
numerous other Tribes throughout the state, municipalitics, cnvironmental and health groups
such as the Natural Resources Defense Council, RiverWatch, the Sicrra Club, the Environmental
Health Coalition, and Surfrider, and numerous other entities and individuals.

2% 3 Bireal Werts DUBG - Ser Dugr CATTIRT o Do R NRANREN powih 205 Que

136398102




Page 2 “Procopio

1. The LEA-Approved, Four-Page Permit Does Not Satisfy State Requirements,
i. The “Total Permitted Site” Should Include the Entire Area.

The approved permit defines the “total permitted site”™ as being 308 acres. That appears to
include the proposed landfill footprini, the facility arca, the desilting basins, the bridge and
access road and the borrow pits, but not numerous other areas on the site where activities
described in the RFEIR and the JTD would occur, As those documents are incorporated in the
permit and cstablish specific requirements for thase other arcas. all of the site must be included.

For example, activitics in the “temporary™ construction yard must comply with mitigation
measures in the RFEIR, a requirement that is contained in Condiion 17, Likewise, a
groundwater production well has been proposed on the north side of Swre Route 76 outside this
arca, buildings will be demwolished un the site, arcas outside the 308 acres are required to be
landscuped, mitigation arcas are required to be created and open space musi be preserved. As
these activities all are required by the permit, the LEA has the obligation to ensure that they are
conducled in accordance with the terms of the permit, and the total permitted site should include
the entire 1783 acres.

2 The Approved Permit Improperly Allows the Maximum Depth of the
Proposed Landfill To Exceed the Depth of the Excavation ldentified in the
FEIR.

The 2004 penmit approved by the LEA stated that the maximum depth of the excavation
for the proposced landfill would be 10 323 feet mean sea level ("MSL™). In contrasi. the 2011
permit states that the maximum depth of the excavation would be 380 feet MSL, a difference of
145 feet.

The project initially was to be excavated to a depth of 370 MSL, which would have
placed the bottom of the proposed landtill below the piczometric level of groundwater. Based on
comments from the Regional Board, the FEIR included an alternative design with a maximum
depth of 400 MSL to allcgedly ensure that the bottom was above the highest anticipated level of
groundwater, As the RIFEIR is incorporated into the permit, the 380 feet stated is in conflict with
the permitted depth of the excavation.

While the LEA's CEQA Findings claim that increasing the depth to 380 feet would be
“inconscquential.” there is no evidence that an excavation 1o that depth would not place a portion
of the proposed landfil] below the piezometric level of groundwater. Because the JTD does not
confirm that the bottom of the proposed landfill would remain five feet above the highest
anticipated groundwater level as required by law, the LEA-approved design is not legally
defensible. This is an exumple of why the JTD is not complete and correct. CalRecycle cannot
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concur with the permit until that issuc has been resolved and the JTD is complete and correct. _J @

.

(27 C.C.R. § 21685(b)(1).)

-
3. The Impacts on the Stability of the Proposed Landfill By Increasing the
Slope of the Excavation Must Be Analyzed Before the Permit Can be

Approved,

Not only has depth of the excavation at the northern (downgradient) area of the proposed
tandfill been increased by at least 20 [eet, but ltem 18 in Table | of the LEAs Findings states
that the project also has been redesigned to decrease the excavation in the southermn (higher end)
of the canyon to 925 feet from 700 feet MSL. a deerease of 225 feet. That change is not reflected
in the ITD, which states at Appendix B-2 that the depth of the excavation would be between 380
and 750 feet. This is unother example of why the JTD is not complcte and correct and znother
instance where the permit fails 10 clearly identify the project that is being approved.

Using the projeet described in the LEA's Findings, the slope of the excavation would
increase significantly over the entire length of the liner. Assuming the bottom of the excavation
would be 3000 feet long, the slope would increase nearly 100% from approximately 6% (300
foot rise) to nearly 11% (340 foot rise). Even so, the JTD fails to include an evaluation of
whether this significant change in slope would impact the stability of (1) the bottom liner and the
feachate control and recovery system ("LCRS™) and (2) the pile of disposed waste that would sit
on top of the liner and the operations layer. The JTD also does not include an analysis of the day-
to-day stability of the liner and the waste slopes, and critically of their stability in a seismic or
other dynamic. Without that analysis the I'TD is not complete and correct and CalRecycle cannot
salisly the requirement that it “promote the health, safety and welfare of the people of the State
of Califormia™ and “protect the environment™ and thus it cannot concur in the issuance of the
permit. (27 C.C.R. § 20030.) -

-y

4, The Availability of Sufficient Cover Material Must Be Confirmed Before a

Permit Cun Be [ssued.

The change in design of the excavation also raises new questions about the availability of
cover material for the proposed landtill. The amount of material that would be excavated always
has been a moving target, and the JTD still has not clarified the issue.

" For the JTD 10 be correct, “all information provided by the applicant regarding the solid
waste facility must be accurate, exact, and must fully describe the parameters of the solid waste
facility™ and must be supplicd “in adequale detail to permit thorough cvaluation of the
environmental effeets of the facility and to permit estimation of the likelihood that the facility
will be able to conform to the standards over the uselul cconomic life of the facitivy.” (27 C.C.R.
§§ 21563¢d)(2) and 21570¢d).) That standard has not been met. The Pala Band also incorporates
by reference all the comments it provided to the Califormia Integrared Waste Management Board
in December of 2004 identifying deficiencies in the JTD.
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The chart in Appendix B-2 of the JTD states that 9.8 mey would have been excavaeted if
the proposed project analyzed in the FEIR had been selected and that 7.9 mey would be
excavated to construct the project described in the JTD. Again, the project deseribed in the JTD
as identified at the bottom of the chart would have a depth of berween 380 and 750 feet. The
chart does not state what amount of material would be excavated if the FEIR “Altemative™
project was constructed.

But the 7.9 mey that the JTD chart claims would be excavated conflicts with the
discussion on page 6-76 of the FEIR, which states that the amount excavated to build the
“Alternative™ project would be approximately 3.5 mcy less than the 9.8 mey excavated 10
construct the project initially proposed in the FEIR. That means that the Aliernative project
would require that 6.3 mey be excavated. The JTD does not explain why the project it describes
would result in 1.6 mcy more excavated material than the Alternative project deseribed in the
FEIR, which was the project selected.

The JTD also does not indicate how much material would be excavated if the depth of the
southern excavation was raised 175 feet to 925 feet as stated in the LEA Findings. If the amount
of excavated material would stay the same, a large portion of the northern end of the excavation
would have to be deepened 10 make up the amount lost. But the JTD docs not resolve that issuc.
Consequently, there is no evidence to support the claim in the JTD about the amount of material
that would be excavated for the project it describes, let alone for the 925-foot project it never
discussus. The JTD is not complete and correet on this issue.

Without clear understanding of the amount of material that would he excavated, it is not
clear that there would be sufficient material for daily operations as well as construction and
closure, no matter what waste to cover ratio is assumed. We note that the permit documents
claim that less green waste will be used as ADC, making it more unclear as to how the 7.5:1 ratio
would be achicved. Given these deficiencics in the JTD, CalRecycle cannot concur with the

permit.

S, The Permit Should Not Be Approved Until the Issue of Fire Service Has Been
Resolved.

The location of the proposed landfill is in a very high fire hazard risk arca as determined
by CalFire. The area also has no water scrvice, but will get water by pumping it or by trucking it
90 miles from ! Montc in east Los Angeles. While a fire that might start in the proposed lundfill
or threaten it from the outside could be catastrophic in a Santa Ana wind condition, the permit
puts off addressing this issuc. Instead. the permit simply requires the applicant to “commit” 0
participating in a “Community Facility District™ or a *Developer Agreement” 10 address fire
service.

Not only must this issuc be resolved before a permit is issued. but the requirement to
“commit” to onc of these options is ambiguous. What does it mean 1o “commit” and who would
the commitment be made t0? What is the deadline for “committing™? Again. this Kick-the-can-
down-the road approach to addressing this very serious issue is improper and the permit shogld
not be approved until it is resolved. Approval of this project without adequate fire protection
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could raisc serious liability issues for the state of Californiz and would not satisfy the
requircment that CalRecycle “promote the health, salety and welfare of the people of the State of
California.” (27 C.C.R. § 20050.)

The permit also improperly identifies the requirement to maintain the required flammable
clearance as Finding 13.¢. That requirement should be a condition ot the permit, not a finding
because there is no evidence of compliance with the requirement.

6. The Permit Cannet Allow the Proposed Landfill to Accept Designated or
Hazardous Wastce

Scction 14, “Prohibitions™ prohibits the acceptance of designated or hazardous wastes
exeept for those wastes listed and if the acceptunce “is authorized by all applicable permits.” But
the permit must prohibit the acceptunce of uny designated or hazardous waste whether or the
waste 1s listed in the permit (as, tor example, agricultural waste and industrial waste). State law
prohibits the disposal of designated waste at this proposed landfill {27 C.C.R. § 20210) and state
and federal law prohibit the disposal of hazardous waste at the proposed landfill. The language in
the permit is ambiguous and must be revised to make those requirements clear.

7. The Permit Should Be Conditioned By All Required Approvals, Not Simply
By the Waste Discharge Requirements (“WDRs”)

Section 13 refers to the “pending™ WDRs as also describing the operation of the fucility.
Bul the operations at the facility also would be described by a number of other permits and
approvals, including the air quality pemmit, the Section 404 fill pecrmit from the Corps, the
Section 401 water quality certification, and Proposition C, to name a few. All of these other
operating documents should be referenced and it made clear that those approvals preempt any
conflicting requirements in the RFLIR.

8. The Section Describing Scif-Monitoring Reports Fails to ldentify All the
Neeessary Reports.,

The 2004 permit included a list of reports that needed to be submitted of which a few are
referenced in the 2011 permit. The reporting requirements listed in the 2004 permit should be
reflected here as well. For example, there should be a specific requirement to report on the
application and results of the hazardous waste exclusion program.

In addition, even those few requirements thal are stated are perfunclory. Whercas the
2004 permit required the operatar to maintain records ~of the types and quantities (in ons) of
waste. including separated or commingled recyclables, entering the facility per day.™ the 2011
permil states that the operator “shall maintain, and keep current. all records used w0 determine
daily tonnage.” That requirement is not clear and how these records are to be reported to the
LEA i5 not stated.

Similarly, the 2011 permit requires the operator to maintain a daily record “of al vehicles
using the facility.” But the traffic records should reflect all vehicles entering facility and must
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indicate if vehicles were prevented from eniering because the permit vehicle limits had been met.
Again, the permit does not make clear what is required to be in the report submitted to the LEA.

Finally, the landfill gas monitoring report requiretnents fuil to clarify what information
must be included in the repon. The permit must refer to the requirements in 27 C.C.R. §§ 20934
and 20937, and the permit should require that the report list the concentrations of trace gascs and
the penmit should identify which trace guses should be analyzed.

For all these reasons, the permit should be rejected until it is written in a clear and
comprehensive manner in accordance with law,

9. The Conditions in the Permit Are Improper and/or Ambiguous
a. Condirion 17.a

This condition states that the hours of operation hsted in the JTD may be altered by
approval of the LEA. While those hours may be decreused, they cannot be expanded or changed
to be in contlict with Proposition C, which established the hours ot operation. The LEA has no
authority to change those requirements as Proposition C explicitly states that it may be amended
only by a vote of the people.

b. Candition 17.¢

This condition simply repeats the requirement to submit a report describing remaining
capacity and should be deleted.

c. Condition 17.d

The provision fails to state who will conduct the inspections (presumably the LEA) and
the phrase “waste disposition activities™ makes no sense, Docs that mean that an inspectivn can
only oceur before the first waste is disposed and after closure? The permit should state that
inspections can happen any day of the week and any time of the day. including betore or after
hours ol operation,

d. Condition 17.g

This is another permit condition that sets up the LEA for disputes over what is required
under the permit. The provision requires compliance with the MMRP “and all other mitigation
measures and project design featurcs included as attachments to the permit upplication or
described in the JTD.” Bul il is not clear what these “attachments™ are and no assurance that they
do not conflict with the MMRP or the JTD. Further description of these requirements is needed
to make the obligations of the permittee and the LEA clear and the permit should not be
approved until those revisions arc made.

This condition also allows the pennitlee o propuse changes to the mitigation measures,

bul fails to muke clear that such changes can only be approved by the LEA if the mitigation
mueasure is shown to be infeasible. (Napa Citizens for Honest Governmeni v. Napa County Board
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of Supervisors (2001) 91 Cal.App.342, 359.) Delcting an approved mitigation, cven if a new
measure 15 nserled,  cannot  simply  be  accomplished through the CalRecycle _J
revision/modification analysis, and the permit should make that clear.

=

e, Condition 17.h

The requirement to establish this interim eommittee is mere window dressing and it is not
clear what authority the LEA has to impose the requirement and what would happen to the
permittee it it was violated. The reterence to the Proposition C requirement in this provision is
further evidence that the Proposition C should be identified in Scction 15,

I L

f. Condition k

The LEA™s revision to MM 4.5-5 shows that the original mitigation was illusory and this
new condition is ambiguous and potentially unenforceable. When does Cal'lrans’ inaction
beeome untimely so as to trigger compliance and how would an alternate construction project
address the impacts of the proposed landfl]?

g. - Condition |

Again, it is not clear that the permittee has any obligation 10 comply with this condition
unless the projects would mitigate impacts of the proposed projeet. Nothing limits Cal'Trans from

) -
\

simply 1gnaring the condition imposed in this permit, -3
10.  The Permit Must Include Other Requircments.

Because the JTD or other documents fail to include specific requirements or fail to
identily when specific requirements must be satisfied, the pennit is incomplete.

a. Completion of Improvements to SR 76

The JITD states that the project “includes some modifications to improve site distance and
to lacilitate truck movement oo Pala Road (SR 76) near the access road entrance.” No further
discussion of these modilications is provided, although Proposition C requires the permit
applicant to provide “detailed plans for the realignment ol Highway 76" to provide
approximately 1000 teet of site distance in both directions for traffic leaving the landfill and for
widening the road to allow deceleration and acceleration lanes. As these are required elements of
the project pursuant to Praposition C, they should be part of the JTD, and detailed drawings
approved by CalTrans must be pravided for the JTD to be complete and correct. In addition, the
permit must clarify that these improvement are required to be completed before any opcraticmsJ
can begin.

b. The Permit Must Limit the Source of Waste to North County
I'he proponents of Proposition C promised voters that this landfill would be for North

County waste unly and specifically prohibits the facility from receiving waste from any area of
the county except the north county. Section 2.K explicitly states that “solid waste shall not be
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shipped from one sub-region to any other sub-region exeept whers an emergency exists.” That
requirement must be reflected in the permit.

In addition, in opposing Proposition B, the project proponents (who drafled Proposition
C) and was the permittee at that time, told voters that voting no on Proposition B tand keeping
Proposition C) would prohibit Los Angeles from bringing its trush 10 San Diege Cournty. (Sce
attached tlyer.) That interpretation confirmed that the intéent of the voters in passing Propoesition
C was to prohibit the import of waste from outside the county, and that requirement also must be
reflected in the permit for the proposed landfill,

H.  The Statement of Overriding Considerations (*SOC™) Does Not Provide Safficient
Reason to Approve the Landfill Project Given the Significant and Unmitigable
Impacts That it Would Cause.

While the LEA has issued Findings and Revised Findings and o Statement of Overriding
Considerations  ("SOC™ under CEQA, as a ‘“responsible agency.” CalReeycle has an
independent obligation to make its own findings and to issuc an SOC if appropriate. (CEQA
Guidelines § 15096(h).) Under CEQA, a responsible agency cannot approve a project unless it
first finds that there are no feasible mitigation measures or alternatives “that would substantially
lessen or avoid any significant effect the project would have on the environment.” (Public
Resources Code § 21081 (a); 14 C.C.R. § 13096(g)(2)). Only if it finds that mitigation measures
or alternatives that would reduce these impacts are infeasible can the agency then determine that
substantial cvidence supports overriding considerations that allow a project to proceed
notwithstanding these impacts. (County of San Diego v. Grossmont-Cuyamaca Conmunity
College Distriet (2006) 141 Cal.f\pp.!l'h 86. 100.) Given its independent obligation to make thesc
findings, CalRecycle should not simply rely on the 1LEA’s inadequate findings and SOC.

The obligation to make tindings has been triggered buecause the RFEIR concluded that its
construction and operation would cause significant but unmitigable impacts in five arcas: traffic
and circulation, noise and vibration, air quality, cthnohistory and Native American Interests, and
aesthetics. For each of these impacts, CalReeycle must make findings that mitigating the impacts
is infeasible.

The first problem with blindly following the LEA’s lcad is that the LEA simply reused
the Findings it had issued in 2004 to support the previous permit it issued. However, those
Findings were rescinded by the LEA Dircctor in February of 20C6 to comply with the writ of
mandate issucd by the superior court after it concluded that the FEIR was inudequate. As the
LEA did with the rescinded permit, it apparently has taken the position that the carlier Findings
also remain valid even though they were rescinded. CalRecycle should not take the same
indefensible position.

A sccond problem is that ncither the Findings nor the Ruvised Findings include
substantial cvidence that it would be infeasible lo imposc specific mitigation measures that
would mitigate identified significant impacts. This is especially true for impacts to waftic and to
air quality. and for impacts caused by noise. The LEA’s statements that these impacts cannol be
mitigated are conclusory or dated.
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The claimed benetits described in the SOC and in the SSOC arc nol supported by
substantial cvidence in the record, and do not individually or collectively override the significant
impacts ol the project. Because the “primary consideration™ in issuing an SWFP must be
“protecting public health and safety and preventing environmental damage™ and “protection of
the environment is the guiding criterion™(Pub. Res. Code § 44012), there must be some clearly
defined, supportable benetit to issuing an SWFP. In this case, the modest benelits that have been
idenlified are insutficient to override this legislative mandate.

|

L Providing Additional Disposal Capacity is not a Valid Overriding
Consideration for the Impacts of the Project.

The {irst “overriding considerations™ claims that the proposed landfill would provide
additional landfill capacity for the County. But the permit does not limit the facility {rom
accepting outl-of-county wastes. so there is no evidence that the project’s capacity would be
reserved Jor the county at large or for the “North County™ area specifically. It a conditon is
included in the permit prohibiting the proposed land[fill from accepting waste from another
county i the state (it still could accept waste from other states and thus not vielate the
Commerce Clause) there might be evidence that it will provide the claimed additional capacity.

In addition, the capacity is not needed to easure that the County has adequate capacity as
identified in the County™s 2011 Update w its Siting Element. Thus, the mere provision of
additional capacity s not an adequate overnding consideration. -

-

2. Implemecnting Policies in the Siting Element is Insufficient.

Similarly, merely claiming that policies in the Siting Elernent might be implemented is
speculative and does not provide a sufficient basis for overriding the significant impacts of the
proposed project. In fact, building another landfill vielates the policy W reduce waste disposal
and to maximize the cfficient and economic use of existing fucilities. The minor benefits eclaimed
fail to overnde the significant impacts, '
-
3. Adding Landfill Capacity in the North County is Not an Overriding

Consideration.

While that statement may be geographically true, there is no basis for claiming that the
location of the proposed landfill provides any benefit that overrides the severe consequences of
its construction, Again, there is no assurance that all or any ¢f the waste generated in the
ambiguous “North County™ arca would be disposed at the proposed landfill. and no prohibition
on the importation of waste [rom out of the county that would limit its use any north a)unld
zenerators,

4. There is no Evidence That the Project Would Reduce Greenhouse Gas
(“GHG") Emissions or Produce Alternative Energy.

The claim that the proposed project would reduce GHG emissions is not supported by
any evidence since the LEA refused to conduct an analysis of the GHG emissions from the
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proposed landfill. In addition, as the source of the waste for the project is not limited, there is no
cvidence 1o support claims that the project would reduce the mileage needed to dispose of waste.

In addition the claim that the project would produce alternative encrgy is speculative and
has never been discussed previously. If this proposed landfill is as cfficient as advertised, it is not
clear that suflficient gas would be generated to support an altemnative encrgy source anyway.

5. The Claimed Benefits of the Liner Design Are Speculative at Best,

The notion that the installation of the proposed liner on appreximately 20% of the
footprint would “sct a new and higher standard for other landfill liners™ is pure speculation
because there is no reason to believe that other proposed landfills would be approved in a sleep
canyon next to a river and adjacent to drinking water aquifers. There also is no evidence that it
would increase knowledge regarding liner design performance.

6. The Claimed Contribution to CalTrans Cannot be Enforced.

The claim that the applicant would pay CalTrans one million dollars for safety
improvements “in the vicinity of the landfill” is speculative and the applicant could simply argue
that the LEA has no authority 1o impose such a condition. Simce the money (if paid) would be
spent at the discretion of CalTrans, there also is no evidence that 11 ever would be spent on
improvements to SR 76 not otherwise required to be completed by proposition C. This promise
does not overnide the significant impacts of the project.

7. Providing Opcen Space as Required by Prop C is a Permit Condition Not an
Overriding Consideration.

The open space required to be set aside by Proposition C is a permit requirement and
cannot be used as an overriding consideration.

10.  Offers of Increased Mitigation Do Not Override the Impacts,

The mitigation for impacts to biological resources is required by the RFEIR and the
permit and cannot be considercd an overriding consideration, even if the LEA and the applicant
claim the mitigation is morce than is required.

11.  The Project is Not Consistent With the Draft MSCP or the River Park.

The idea that placing a solid waste landfill in an area slated 10 be a pre-approved
mitigation area is consistent with the MSCP has no basis in reality. Even though mitigation
would be required, the presence of the project alone would disrupt any continuity claimed in this
overriding consideration. Likewise, the idea that placing a landfill along the river somchow

enhances the river park coneept is ludicrous and an example of the LEA proposing any sort or

“benefit™ to support its claim that there are overriding consideraticos that support the proposed
project..
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HE.  Conclusion

For all the reasons provided above and in previous proceedings, the Pala Band urges
CalReeycle to object 1o the permit as approved. We appreciate CalRecycle's consideration of the
issues identitied above,

S inccig Iy,
O
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Walter E. Rusinck

WER:mkk

ce: Robert H. Smith, Chairman, Pala Band of Mission Indiang
Shasta Gaughen, Director. Pala Environmental Department
Dameon Nagami, Esq., NRDC
Panela Epstein. Esq., Sierra Club
Everelt L. Deb.ano 111, Esq.. RiverWatch
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\Say No To L.A. Trash.
Yote No On Prop B.

NO on B celis Los Angeles to keep its trash in Los Angeles.

in place. if Prop. B passes, the safeguards will be overturned.

NO on B protects a public vote. In 1994, the puniic voted 68%
to impose the strictest environmental safeguards in the country
on a new north county fandfhil.

NO on B zuarantees that Cal'fornia’s Regional Warter Board,
Deprt of Environmental Heaith, and Integrated Waste Management
Board can review and impose the strictest controls in the nation.

No on B is supported by a broad
= | coalition of scientists, water quality
5 ®] | experts, consumer, taxpayer and
ot | business organizations, and
| Democrats and Republicans:
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